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LOCAL GOVERNMENT (MISCELLANEOUS PROVISIONS) AMENDMENT BILL 2005 
Consideration in Detail 

Resumed from 12 April. 

Clause 5:  Part XV Division 1A inserted -  
Debate was interrupted after the clause had been partly considered. 

Mr M.J. COWPER:  The concerns of people hinge on the transitional period.  No-one disagrees that the 
appointment of local government building surveyors needs to operate under a more professional and structured 
system.  However, people are concerned that they will be caught up in the transitional process.  Many people 
who work for regional councils are concerned that they will be disadvantage by the proposal and are very keen to 
hear how they will be accommodated.  I have received a number of letters, even as recently as this morning, 
from various practitioners throughout Western Australia.  There are varying views within industry about how it 
should be managed.  Some say that it should be cut and dried; however, if the process is too authoritarian, the 
government will be in danger of cutting off its nose to spite its face because it will be difficult to employ 
sufficient surveyors to fill the demands in the present booming economy.  People are most concerned about what 
sort of matrix will be available to enable them to clearly understand the additional training they will need to gain 
certain levels within the structured organisation.  For example, what level would be given to a person who has 10 
years’ experience in a regional local government authority and has the basic qualification?  The effect of the 
legislation needs to be spelt out. 

Mrs M.H. ROBERTS:  I draw members’ attention to proposed section 373B(8), which specifies the following -  

A person occupying the office of building surveyor of a local government must not be removed from 
office just because the person does not hold a certificate of qualification required by the regulations to 
be held by the occupant of the office. 

That proposed subsection affords a level of protection.  People who have a current certificate and who have 
substantial experience can fully expect to continue working at their present level.  If they hold a certificate and 
are performing work required of a level 2 building surveyor, we expect that they will continue to do that.  That is 
expected.  This legislation is not about making life difficult for building surveyors; it will introduce some very 
gentle regulations.  All the current office holders are protected.  We are working with the Western Australian 
Local Government Authority, individual local governments and representatives of building surveyors to ensure 
that something workable and practical is implemented.  The last thing the government wants is a shortage of 
building surveyors.  No-one will be removed from office.  People’s experience will be assessed.  I am confident 
that if a person has been performing level 2 building surveying work for a number of years he will satisfy the 
committee and be appropriately certified. 

Mr M.J. COWPER:  I acknowledge the sentiments of the minister.  However, I refer to some examples in the 
past in which qualifications have changed.  A number of people experienced the consequences of the recent 
change to drivers’ licences, for instance, in March 2002.  As part of the new regime, people with heavy-class 
motor vehicle licences had to prove competency, that they had held a licence for some time or had driven a road 
train within a recent period before being given a multi-combination certification on their driver’s licence.  I am 
one of them.  A few years ago the marine competency certificate was reclassified.  I have a restricted marine V 
certificate valid at Port Walcott, but that does not necessarily transfer under the new regime.  I have not tried to 
find out how the new system affects my qualification.  Those are tangible examples of how changes in systems 
have left people unsure about their circumstances.  Under this bill, I understand that level 1 building surveyors 
will be unrestricted and the subsequent two levels will be restricted.  I understand the need for that.  I also note 
that the bill contains a provision that enables the drawing up of regulations.  Will a facility be available through 
which people can appeal to ensure their qualifications are recognised at the level of competency they believe 
they deserve? 

Mrs M.H. ROBERTS:  As I explained the other night during my response in the second reading debate, there is 
a right to appeal.  The member gave some examples of situations in which the rules and basic requirements have 
changed.  The provisions in this legislation differ greatly from those examples because it contains a grandfather 
clause.  The rules that will apply to new building surveyors are one thing and those that apply to existing 
surveyors are another thing.  People coming into the system need to know that qualifications will be required.  
People who have been in the industry for significant periods should not fear this legislation.  The government has 
said that it accepts that those people can demonstrate their ability to perform a certain level of work effectively.  
They will be able to go before the committee and have that recognised.  It will not be a matter of a building 
surveyor being able to see out his career at one small country shire - although he could, and there would be no 
issue with that.  However, if a surveyor goes before the committee and is able to demonstrate that he has been 
doing building surveying work at a certain level for the past 10 years, that experience will be taken into account 
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and will be recognised accordingly.  That recognition will be portable to another shire.  We cannot future-proof 
things.  Rules might change in 10 years and require different levels.  Those things happen.  We are not saying 
that certain levels will be required from tomorrow or that everybody must reach a certain standard in a couple of 
years.  People who can demonstrate before the committee the appropriate experience and competency for the 
work they are doing can have that recognised, and it will be transportable to another shire. 

Mr G.M. CASTRILLI:  The minister referred to proposed section 373B(8).  I accept that a person cannot be 
removed from office.  However, what if a person finds there is no position available?  Supposing a person has 
worked for the Bunbury city council for 25 or 30 years and holds a Municipal Building Surveyors Certificate.  
Bunbury is a city in which multistorey buildings are constructed.  A person may have experience and may have 
two or three other building surveyors underneath him who are not at his level and do other work.  If he cannot 
maintain his position, and there is no other position available in an organisation, what will he do?  Will he just sit 
there?  A place like Bunbury may have another position for him to slot into, but what about smaller councils - 
must they carry the position on the books and continue to pay the salary? 

Mrs M.H. Roberts:  I miss the point.  Does the member refer to when the local government has no need for him 
any more? 

Mr G.M. CASTRILLI:  What will a person do if he cannot carry on his job at the current level?  I refer to a 
person with the highest possible qualification in the state, namely, Municipal Building Surveyors Certificate, and 
who approves multistorey buildings.  The suggested transitional provisions information document contains a 
frequently asked question on page 18 -  

 Will the MBSQC issued Certificates of Qualification be accepted as sufficient justification for 
appointment to a Level 1 or Level 2 building surveyor pursuant to the proposed National Framework?   

The answer reads - 

 The current qualification required for being awarded with a Certificate of Qualification by the MBSQC 
is equivalent to the Level 2 building surveyor of the National Framework.   

This would automatically exclude the person who has 20 or 30 years’ experience in approving multistorey 
buildings, as level 1 surveyors can do, but level 2 surveyors cannot do.  I want that matter clarified.  Also, clause 
373B reads “or the minister approves the appointment”.  Is it possible for the minister to grant level 1 
accreditation to a person with the proper qualification and experience - for instance, 20 or 30 years’ experience 
approving five-storey buildings etc? 

Mrs M.H. ROBERTS:  I refer to page 16 of the appendix to the suggested transitional provisions information 
document.  I am referring to my notes.  I know what the member referred to; I looked at his reference.  Under the 
heading of “Transition Period” on the chart on page 16, where a local government has a population of over 
15 000 people, if the surveyor has the MBSQC certificate, that qualification is portable and can be taken 
everywhere - that person can do just about anything. 

Mr G.M. Castrilli:  It is not level 1. 

Mrs M.H. ROBERTS:  I am advised that such a person can do the same work.  Does the member refer to when 
the work changes? 

Mr G.M. Castrilli:  That person cannot do that work.  He is doing the equivalent of level 1 qualification work 
now, but does not have level 1 qualification, although he approves multistorey buildings.  That person will not be 
able to do the same work as he will not get accreditation under the MBSQC. 

Mrs M.H. ROBERTS:  Why not? 

Mr G.M. Castrilli:  Because the notes state so in the suggested transitional provisions information document on 
page 18 of 18.  I refer to the answer.   

Mrs M.H. ROBERTS:  Is that to question 5? 

Mr G.M. Castrilli:  The minister should look at the answer to question 2. 

Mrs M.H. ROBERTS:  That answer takes into account only the level of qualification; it does not take 
experience into account.  Somebody who has the experience referred to by the member would in fact qualify for 
level 1. 

Mr G.M. Castrilli:  Minister, do not get me wrong - I think the national accreditation framework is a good 
thing.  I revert to my second reading debate contribution.  There are roughly 220 building surveyors, and some 
may be retired and some may hold dual qualification.  About 180 surveyors could be affected by this change, 
which is about 81 per cent of the industry.  I understand the changes; they are great.  It is important to have a 
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transitional period.  It is necessary to have a cut-off date and to say that from now on people must have this 
qualification - I have no qualms about that.  I am concerned about people who have been in the industry for a 
long time and have been doing the work to this higher level.  I do not refer to people who have done the work for 
three months only.  People need to be assessed.  I am with the minister on that point. 

Mrs M.H. ROBERTS:  I think we have agreed on this matter.  We cannot have a rule that everybody in a place 
on a certain date automatically is recognised, because a person might have been in the spot for only three weeks. 

Mr G.M. Castrilli:  Yes.  The minister is confirming that somebody with the municipal certificate plus the 
experience will be allowed by the minister to go to level 1 and carry on that work. 

Mrs M.H. ROBERTS:  Absolutely.   

Mr G.M. Castrilli:  As an example, the building surveyor in Bunbury has a qualification and has been doing the 
work for 10 or 15 years; he is qualified and he has been doing the job.  Will he still be eligible for level 1 status? 

Mrs M.H. ROBERTS:  Yes.  Absolutely.  That is what I referred to on the chart.  I am sorry if the answer to 
question 2 was confusing.  Page 16 of 18 makes it reasonably clear that that can be the case.  I refer to the 
column outlining the situation for local governments with a population greater than 15 000 people, and the 
second box down, which outlines that a local government may delegate authority to approve any building of any 
size or complexity to a person employed, or engaged on contract, by the local government but only if that person 
has the minimum qualification MBSQC or level 1 building surveyor or level 2 building surveyor.  Also, the 
delegate may or may not be appointed to the office of building surveyor. 

Mr G.M. Castrilli:  I confirm the point because the legislation later states that local government may not 
delegate to anybody who does not have the qualifications. 

Mrs M.H. ROBERTS:  That is right.  It is saying that the person would have the qualification.   

Mr M.J. COWPER:  Minister, under the regulations, if somebody wishes to appeal against a determination on 
the level of his competency, who will comprise the panel or the officer who will determine that appeal? 

Mrs M.H. ROBERTS:  Discussions are still being held on to whom the appeals would be made.  One option is 
the Magistrates Court, another would be the minister and the third option would be to appoint an independent 
assessor to hear the appeals.  It has not been determined at this stage.  We have been negotiating with local 
government and industry groups on a satisfactory appeal mechanism.  The undertaking I have given is that there 
will be an appeals mechanism, and we are trying to reach agreement with the industry and local government on 
that point.   

Mr M.J. COWPER:  Will the option of going to the State Administrative Tribunal be available, if necessary? 

Mrs M.H. ROBERTS:  Yes, that is another possibility.   
Clause put and passed.   

Clause 6:  Section 374 amended -  
Mr G.M. CASTRILLI:  This provides a penalty of $50 000.  If the builder commences a building without a 
licence, and does so without the knowledge of the owner, as builders obviously sometimes apply on behalf of an 
owner, who will be liable for that fine?  I know this may be a rare case. 

Mrs M.H. Roberts:  It would be the builder. 

Mr G.M. CASTRILLI:  And not the owner. 

Mrs M.H. Roberts:  Yes. 

Clause put and passed. 

Clause 7:  Sections 374AA, 374AAB, 374AAC and 374AAD inserted - 
Mr M.J. COWPER:  In relation to retrospective building approvals, an example arose in my electorate in which 
a man moved to a two-hectare property under the misapprehension that he could build a shed on the property 
without obtaining the necessary approvals.  He must have thought he was back in the wheatbelt.  He purchased a 
quality engineered shed; I am not sure of the make but I am pretty sure it is one that had a good reputation.  He 
went ahead and built it on his property and then found out that he had contravened the Local Government Act.  I 
want to clarify a particular point about the intent of this clause.  Once this bill passes, will such a person be able 
to make application to a local council for a retrospective approval for that shed as long as it conforms to the 
prescribed standards? 

Mrs M.H. Roberts:  They can actually make application whether the building conforms or not, but whether it 
conforms will impact upon whether it is approved.  They can make application no matter what they build. 
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Mr G.M. CASTRILLI:  Just carrying on from what my colleague was saying, in reference to proposed section 
374AA(2), if this bill is enacted, does the minister think it will result in builders carrying out work without first 
obtaining approval from local government?  If they can apply retrospectively, they can build and then come back 
and apply, and it is always more difficult to issue demolition licences.  If that is not the intent, where in this bill 
does it specify that builders must obtain a licence first?  According to my reading of proposed subsection (2), it 
could be possible that a builder might think a particular plan is fine and then go ahead and build it and ask for 
approval later. 

Mrs M.H. ROBERTS:  I do not think people will be encouraged to do that, because the penalties will still 
apply.  If the builder operates in that way he can have fines imposed on him.  It is not a recommended course of 
action, because the builder runs the risk of the work not being approved; that option would still be there.  If the 
work is not approved, the builder could still be issued with a demolition order by a local government authority if 
it does not like the building or does not want it in a particular location  If the building does not meet the building 
code or the town planning scheme, or whatever reason, the local government authority can refuse the application 
and then the builder would have to demolish it.  In any event, even if whatever a person has built fits with the 
town planning scheme and the building code and meets all the setbacks and all the council’s requirements, it is 
still open to the council to prosecute the builder, who would then become subject to the fines. 

Mr G.M. Castrilli:  Proposed section 374AA(2) does not actually say that.  It reads - 

The owner of a building on which unauthorised building work has been carried out may apply to the 
local government for the issue of a building approval certificate in respect of the unauthorised building 
work. 

Somewhere else in the bill it is stated that a local government cannot knock back an application that is 
completely correct and falls within all the parameters of setbacks and so forth. 

Mrs M.H. ROBERTS:  I think the local council has to assess the application, but it can still be refused or 
approved.  That is the difference.  The council must accept the application, but it is still free to determine 
whether to approve or refuse the proposal.  

Mr G.M. Castrilli:  If it still conforms with everything, proposed section 374AA(2) does not preclude people 
from building and applying for approval later. 

Mrs M.H. ROBERTS:  Under the Local Government Act, application must be made; that is already the law.  
The change here is that if a person proceeds and builds something that conforms to and meets all the standards, 
he or she may seek retrospective approval.  A person who does not seek retrospective approval runs the risk of 
the council issuing a demolition order and launching a prosecution.  Even if application is made for something 
that is perfectly reasonable and is subsequently approved, that does not mean that a person cannot be financially 
penalised as well. 

Mr G.M. Castrilli:  What is the penalty? 

Mrs M.H. ROBERTS:  The penalty is a fine of $50 000.  It is what the member referred to before.  

Mr G.M. Castrilli:  Is that under proposed section 374AA(2)? 

Clause put and passed. 
Mr G.M. CASTRILLI:  Madame Deputy Speaker, clause 7 is quite a wide-ranging clause and takes up three 
pages.  I had some other questions on a clause, but I did not have time to ask them.  Now that we have moved on 
from clause 7 - 

The DEPUTY SPEAKER:  We have moved on; perhaps the member can address those concerns in the third 
reading debate.  I have already put the clause.  

Mr G.M. CASTRILLI:  It was a bit rushed, Madam Deputy Speaker, if you do not mind me saying so. 

The DEPUTY SPEAKER:  We cannot go back, so you will need to address those - 

Mr G.M. CASTRILLI:  I know that it is Easter and all that, but I am still learning the ropes, and we had a 
situation of amendments introduced to the house that had no authority from a minister in the upper house. 

Mrs M.H. Roberts:  Why don’t you just have a go at referring to something and see if the Deputy Speaker 
allows it?  In other words, I will respond anyway. 

The DEPUTY SPEAKER:  I am sure the member will be able to make some connection.  He will not make the 
same mistake next time I am in the chair. 

Clause 8:  Section 374AA amended - 



Extract from Hansard 
[ASSEMBLY - Thursday, 13 April 2006] 

 p1724b-1728a 
Mr Murray Cowper; Mrs Michelle Roberts; Mr John Castrilli; Deputy Speaker 

 [5] 

Mr G.M. CASTRILLI:  I refer to assessing applications for certificates of qualifications in the area of 
prescribed qualifications and equivalent interstate and overseas qualifications, on page 9 of the bill.  Under 
migration law, there is a need for overseas qualifications to be assessed by a national panel; if such qualifications 
are approved, will the committee be duplicating the role in reassessing those, or will the committee take those as 
having been assessed? 

Mrs M.H. Roberts:  If you’ve got national recognition, that’s good enough for us.  

Clause put and passed. 

Clause 9:  Sections 374AA and 374AAA renumbered - 
Mr M.J. COWPER:  I refer to the new definition that includes spas as swimming pools.  I am trying to find the 
clause under which that falls, but I will have a pot shot at clause 9.  

Mrs M.H. Roberts:  It is actually in clause 4. 

Mr M.J. COWPER:  I just want to clarify what is defined as a spa, because these days some spas are mobile 
and can be put away when not in use. 

Mrs M.H. ROBERTS:  We have expanded the definition to include a spa-pool as well as a pool.  A spa-pool is 
a spa that has water left in it.   

Clause put and passed.   

Clauses 10 to 14 put and passed.   

Title put and passed.   

Leave granted to proceed forthwith to third reading.   

Third Reading 

Bill read a third time, on motion by Mrs M.H. Roberts (Minister for Housing and Works), and transmitted to 
the Council.   
 


